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4<X) NOTES 

Section 724 Revised Statutes of the United States 
Authorizing Production Before Trial. 

This section 724 was originally enacted September 24, 1789. 
The meaning of the words "books or writings * * * which 
contain evidence pertinent to the issue in cases and under cir- 
cumstances where they might be compelled to produce the same 
by ordinary rules of proceeding in chancery," seems to be easily 
ascertainable by referring to the practice of the English High 
Court of Chancery upon a bill in equity for discovery of an 
adversary's documents in aid of an action at law. 

It was a matter of common knowledge among English and 
American lawyers in 1789 that after an action at law was begun 
either plaintiff or defendant could by an auxiliary bill in chan- 
cery obtain production in advance of trial of such of the oppo- 
nent's documents as tended to prove "the case" at law of the 
party filing the bill. Such of the documents as were not privi- 
leged were ordered to be produced by the defendant and lodged 
with one of "the six clerks" of chancery, with leave to the 
plaintiff to make copies. The answer and the documents as 
above produced were subsequently used in the trial at law. 
Chancery commonly stayed the proceedings at law by injunc- 
tion until the proper discovery of documents was obtained. 1 

Production and inspection of documents in advance of the 
trial at law, being the familiar practice in chancery when the 
above statute of 1789 was enacted, the manifest intention of 
Congress was to economize the time of litigants at law by 
dispensing with the tedious and useless formality of filing an 
auxiliary bill in equity for discovery of documents before the 
Circuit Judge in his capacity of chancellor and then, after 
thus obtaining production and inspection of the documents, of 
requiring the answer and documents to be transported to the 
law side of the Circuit Court and there to be read in evidence. 

When Congress enacted the words of the Judiciary Act of 
1789: "Sec. 15. And be it further enacted, That all the said 
courts of the United States shall have power in the trial of 
actions at law on motions, &c," we must assume that this 
body was familiar with the chancery practice of granting 
production before trial in the case of actions at law. If 
therefore the Congress was aware of that practice and did 



1 Smith v. Duke of Beaufort, 1 Hare 507 (1842) ; v. The Cor- 
poration of Exeter, 2 Vesey, Sr. 620 (1755) ; Langdell on Eq. Pr. (2nd 
Ed.) 242; Reynolds v. Burgess Co., 71 N. H. 332. 
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not wish to adopt it we should expect that words expressly 
limiting the right of production to the actual date of the trial 
would have been substituted for the above very general lan- 
guage which may refer quite as readily to the entire procedure 
of a common law action as to the particular day of trial. 

In contrast to the strong current of judicial authority inter- 
preting this section so as to allow production before trial, a 
contrary view has been entertained by certain judges — by Cur- 
tis, J., in Iasigi v. Brown, 1 Curtis 402 (1853) ; by Clifford, J., 
in Merchants' National Bank v. State National Bank, 3 Clifford 
201 (1868) ; by Green, D. J., in U. S. v. National Lead Co., 
75 Fed. 94 (1896). These decisions are based upon the follow- 
ing reasons: Judge Curtis was impressed by the argument 
that "it would occupy time unnecessarily, and it might be very 
difficult to decide before hand, whether a paper was pertinent 
to the issue, and whether it was so connected with the case, 
that a Court of Equity would compel its production." To this 
reasoning the reply would appear sufficient that the Federal 
Court can only act after a hearing upon notice and after receiv- 
ing such evidence in the form of affidavits and counter-affi- 
davits as give the like information respecting the relevancy of 
the documents sought as chancery has always required and 
acted upon when a motion for production of documents was 
based upon the answer. Judge Clifford's interpretation makes 
much account of the provision that the penalty of disobedience 
is not immediate attachment for contempt, as in the case of 
disobedience to an order for production of documents, but is a 
non-suit or a default. It would seem, however, perfectly con- 
sistent with the main purpose of the statute, vis., to require 
production of documents "under circumstances where they 
might be compelled to produce the same by the ordinary rules 
of proceeding in chancery," that the documents could be 
ordered to be produced before the trial and, if the order is dis- 
obeyed, the statutory punishment of default or non-suit could 
be imposed at the trial. The reasoning of Green, D. J., seems 
to rest upon a mistaken idea of the phraseology of the act, as 
the Judge cites the act as containing the words, "On the trial 
of any action." But the words in reality are "in the trial." 

In accord with the recent decision of Shaefer v. Int. Power 
Co., 157 Fed. 896 (Circuit Court So. Dist. of New York), see 
post p. 354, and supporting the interpretation of Sec. 724 advo- 
cated in this note see : Cent. Nat. Bank v. Tayloe, 2 Crach. C. C. 
427 ; Jacques v. Collins, 2 Blatchf. 23 ; Gregory v. Chicago R. 
Co., 10 Fed. R. 529; Lucher v. Phoenix Assur. Co., 67 Fed. 18; 
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Boede Co. v. Bancroft and Son, 98 Fed. 115. One of the fun- 
damental reasons for permitting discovery in chancery was 
economy of time in preparing for and trying issues of fact. To 
give production only at the trial under Sec. 724 would defeat 
this fundamental object of giving production. See Lord Mon- 
tague v. Dudman, 2 Ves. Sen. 398 ; Brereton v. Gamut, 2 Atk. 
240 ; Earl of Glengall v. Fraser, 2 Hare 99. 



"Volenti Non Fit Injuria" as Applied to Persons Riding 
in Exposed Places on Street Railway Cars. 

The cases relating to the rights of persons occupying exposed 
places on street railway cars, while generally placed on the 
ground of contributory negligence, are more properly to be 
referred to the doctrine of voluntary assumption of risk. Con- 
tributory negligence involves the idea of misconduct, a failure to 
measure up to the standard of care of the average man. Volun- 
tary assumption of risk may exist, although the risk would be 
incurred by the man of average carefulness. 1 Thus, the aver- 
age man would stand on the rear platform of a car,, although 
in so doing he may well be held to take the risks of certain 
dangers that are necessarily incident to that position, such as 
injuries caused by the normal swaying of the car. Adopting 
therefore the principle of "volenti non fit injuria" in this class 
of cases we should expect in general to find that a plaintiff is 
not barred because of his exposed position on a car unless ( 1 ) 
he has voluntarily taken such position, and (2) the injury which 
he has suffered is one that is peculiarly incidental to that posi- 
tion. 

The necessity of transportation has in general been held suffi- 
cient to render the taking of the exposed position not voluntary. 
Thus, it is universally held that a passenger may occupy the 
platform or runningboard (of an open car) when the inside of 
the car is crowded f and in the latter case the company owes 
him a duty of protection from the negligence of their servants, 



1 For a full discussion of the doctrine of voluntary assumption of 
risk, see article by Francis H. Bohlen, Esq., 20 Harvard Law Review, 

2 For reference to Pennsylvania cases, see P. & L. Dig. of Decis. 
Col. 22515. 



